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WINSTON et al. v. GORDON et al. 

Jan. 15, 1914. 

[80 S. E. 756.] 

1. Banks and Banking (§ 78*)— Benefit of Creditors — Authority of 
Stockholders and Directors. — The directors of an insolvent bank 
have no authority to make a general deed of assignment of all its 
property for the equal benefit of its creditors and for the protection 
of the interests of all concerned, but such deed can only be lawfully 
executed by the stockholders. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 177-183; Dec. Dig. § 78.* 2 Va.-W. Va. Enc. Dig. 394; 14 Va.-W. 
Va. Enc. Dig. 143; 15 Va.-W. Va. Enc. Dig. 116.] 

2. Principal and Agent (§ 173*) — Ratification — Weight of Evidence. 
— An agent's act from which he derives no personal benefit, but Which 
is done in good faith for the benefit of his principal, and which is 
apparently necessary and will be to his advantage, will be held to 
have been ratified or acquiesced in and be thereby rendered valid 
upon slight evidence. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 659-661; Dec. Dig. § 173.* 1 Va.-W. Va. Enc. Dig. 278; 14 Va.- 
W. Va. Enc. Dig. 36; 15 Va.-W. Va. Enc. Dig. 35.] 

a. Principal and Agent (§ 170*) — Ratification — Knowledge of Prin- 
cipal. — A principal who knows that his agent has exceeded his au- 
thority must promptly disavow such act or he makes it his own. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 638-643; Dec. Dig. § 170.* 1 Va.-W. Va. Enc. Dig. 278; 14 Va.- 
W. Va. Enc. Dig. 36; 15 Va.-W. Va. Enc. Dig. 35.] 

4. Banks and Banking (§ 114*) — Unauthorized Act of Directors 
— Ratification. — Where the directors of an insolvent bank in ex- 
cess of their authority made an assignment for the equal benefit of 
creditors and for the protection of the interests of all concerned, the 
act was not void, but voidable only, and the stockholders thereto au- 
thorized might ratify such act. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
277-280; Dec. Dig. § 114.* 2 Va.-W. Va. Enc. Dig. 294; 14 Va.-W. 
Va. Enc. Dig. 143; IS Va.-W. Va. Enc. Dig. 116.] 

5. Banks and Banking (§ 114*) — Unauthorized Act of Directors — 
Ratification by Stockholders. — The directors of an insolvent bank, 
which closed its doors August 7, 1909, on August 9th executed a deed 
of assignment of all its assets for the benefit of creditors and the 
protection of the interests of all concerned, and on October 13, 1910, 
the assignees petitioned for the guidance of the courts in the admin- 
istration of the trust and sought permission to bring suit against the 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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directors for their misconduct and neglect in the administration of 
its affairs, in which suit supplemental bills were filed in Novem- 
ber, 1911, and again in January, 1912, all of which were answered by 
the defendants by answers calling for proof of the allegations, and 
numerous pleas of the statute of limitations were also taken, but 
until the subsequent filing of a plea that the assignment was invalid 
for want of authority in the directors, in effect a plea of non est 
factum, it was not suggested that the deed of assignment was invalid 
because unauthorized at a meeting of the stockholders, and such was 
taken for confessed as to the bank without objection by any stock- 
holder in any capacity. Held, that the whole course of dealing bear- 
ing upon the subject and the conduct of the litigation showed that 
the deed of assignment had been ratified and acquiesced in by the 
stockholders; Code 1904, § 1105a, subsec. 11, providing for the dis- 
solution of corporations with the setting up of business by the di- 
rectors, and section 1105e, subsec. 30, allowing continuation after ex- 
piration of charter or dissolution for the purpose of winding up of 
affairs, being intended to provide a means for the voluntary disso- 
lution of corporations and not applicable to this case. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 277-280; Dec. Dig. § 114,* 2 Va.-W. Va. Enc. Dig. 294; 14 Va.- 
W. Va. Enc. Dig. 143; 15 Va.-W. Va. Enc. Dig. 116.] 

6. Banks and Banking (§ 78*)^-Unauthorized Act of Directors — 
Estoppel. — On such facts, held, that the conduct of the directors 
themselves had been such as to estop them to deny the due execu- 
tion of the deed of assignment. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. 
§§ 177-183; Dec. Dig. § 78.* 2 Va.-W. Va. Enc. Dig. 294; 14 Va.-W. 
Va. Enc; Dig. 143; 15 Va.-W. Va. Enc. Dig. 113.] 

7. Banks and Banking (§ 74*)— Directors— Relation as "Trustee" 
or Agents. — Directors of a bank, whUe "trustees" in a general sense, 
do not, while the bank is a going concern, hold its corporate prop- 
erty in trust for its creditors, but stand more nearly in the position 
of managing partners, and may be more accurately described as 
agents or bailees intrusted with the care and management of prop- 
erty (citing Words and Phrases, vol. 8. p. 7822; see, also, pp. 7128- 
7133). 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. 
§ 156; Dec. Dig. § 74.* 2 Va.-W. Va. Enc. Dig. 294; 14 Va.-W. Va. 
Enc. Dig. 143; 15 Va.-W. Va. Enc. Dig. 116.] 

8. Equity (§ 87*)— Limitations.— Directors of a bank, who do not 
hold its corporate property in trust for creditors, when sued by the 
assignee for creditors on the ground of their misconduct and neg- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Hgence in the administration of its affairs, may rely upon the stat- 
ute of limitations as a defense. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 343-244, 395; 
Dec. Dig. § 87.* 9. Va.-W. Va. Enc. Dig. 381.] 

9. Limitation of Actions (§ 21*) — Actions against Directors — Lim- 
itations — What Statute Applies. — An action by the trustee for the 
benefit of creditors under a deed of assignment executed by the di- 
rectors of an insolvent bank, on the ground of their misconduct and 
negligence in the administration of its affairs, is not governed by 
Code 1904, § 2920, providing that every action to recover money which 
is founded on a contract shall be brought within three years or, if 
upon an oral contract for articles charged on a store account, within 
two years. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 90-99; Dec. Dig. § 21.* 9 Va.-W. Va. Enc. Dig. 402.] 

10. Abatement and Revival (§§ 53, 55*)— Action Surviving— Tort. 
— Actions of tort for wrong to property, real or personal, or which 
grow out of breach of contract, but not for wrongs done to the per- 
son or reputation, or any purely personal wrong, survive. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. 
Dig. §§ 251, 252, 255-260, 267, 271-278, 282, 285, 292, 293; Dec. Dig. 
§§ 53, 55.* 1 Va.-W. Va. Enc. Dig. 28; 15 Va.-W. Va. Enc. Dig. 4.] 

11. Abatement and Revival (§ 52*) — Party to Rights Assignable — 
Actions Surviving. — Actions are assignable which survive, and those 
which do not survive are not assignable; the line of demarcation sep- 
arating those actions which survive and those which do not being 
that in the first the wrong complained of affects primarily and prin- 
cipally property and property rights, injury to the person being 
merely incidental, while in the latter the injury is to the person, and 
the property rights are incidentally affected. 

[Ed. Note— For other cases, see Abatement and Revival, Cent. 
Dig. §§ 248-254; Dec Dig. § 52* 1 Va.-W. Va. Enc. Dig. 757.] 

12. Limitation of Actions (§ 39*) — Personal Actions — Injury to 
Property. — An action by a trustee under a deed of assignment by an 
insolvent bank for the benefit of creditors, brought against the di- 
rectors on the ground of their misconduct and mismanagement of its 
affairs, is an action for damage to property which might survive on 
tiie death of the wrongdoer or that of the person injured, and hence 
governed by Code 1904, § 2927, providing that every personal action, 
for which no limitation is otherwise described, shall be brought within 
five years after the right accrues, if it be an action which may be 
brought against a party's representative. 

TEd. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 172, 190-211; Dec. Dig. § 39.* 9 Va.-W. Va. Enc. Dig. 401.] 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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13. Limitation of Actions (§ 60*) — When Statute Begins to Run — 
Fraud. — In an action by the assignee for the benefit of creditors 
against the directors of an insolvent bank on the ground of their 
misconduct and mismanagement of its affairs, where there was nei- 
ther proof nor averment of fraud, nor of any act intended to conceal 
the existence of liability, or which in any way prevented or delayed 
plaintiff in bringing suit, the limitation began to run from the time 
the alleged wrong was committed rather than from the time that 
plaintiff had knowledge of the facts upon which the cause of action 
arose. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 333-341; Dec. Dig. § 60.* 9 Va.-W. Va. Enc. Dig. 387; 14 Va.-W. 
Va. Enc. Dig. 661; 15 Va.-W. Va. Enc. Dig. 619.] 

Appeal from Law and Chancery Court of City of Norfolk. 

Suit by James H. Winston and others, as trustees, under an 
assignment by the Traders' & Truckers' Bank of the City of 
Norfolk, against T. B. Gordon and others, as directors, etc. 
Decree for defendants, and plaintiffs appeal. Reversed and 
remanded. 

C. J. Collins, IVilliams, Tunstall & Thorn, and Jeffries, Wol- 
cott, Wolcott & Lank ford, all of Norfolk, for appellants. 

Walter H. Taylor, JV. T. Green, Jas. £.' Heath, O. L. Shack- 
leford, Jas. G. Martin, Thos. H. Willcox, and Tazeivell Taylor, 
all of Norfolk, for appellees. 



PHILLIP LEVY, & CO. v. DAVIS. 
Jan. 15, 1914. 
[80 S. E. 791.] 

1. Contracts (§ 138*)— Legality of Object— Relief— Enforcement of 
Contract in General. — The law will leave all equally guilty of an ille- 
gal or immoral transaction where it finds them, and will not lend its 
aid to rescind or enfore such a contract while it is executory. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 681-700; 
Dec. Dig. § 138.* 7 Va.-W. Va. Enc. Dig. 292; 14 Va.-W. Va. Enc. 
Dig. 522; 15 Va.-W. Va. Enc. Dig. 472.] 

% Contracts (§ 138*) — Legality of Object— Recovery of Consider- 
ation. — As to parties equally guilty of an illegal or immoral executed 
agreement, the law will not lend its aid to recover the consideration 
parted with thereunder. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 681-700; 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



